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[bookmark: _Toc166741196]Introduction
The Disability and Social Services Regulation Amendment Act 2023 (Amendment Act) became law on Tuesday 23 May 2023.
The Amendment Act makes changes to the Disability Act 2006 (Disability Act) and other relevant Acts. The changes strengthen rights, protections and safeguards for people with disability in Victoria.
This summary sets out key changes to provisions (rules) in the Disability Act for the use of compulsory treatment. This includes changes to rules about:
authorisation and use of restrictive practices on people subject to compulsory treatment
people subject to a supervised treatment order (STO).
Compulsory treatment includes treatment provided to people detained under a criminal or civil order in a residential treatment facility (RTF), specialist forensic disability accommodation (SFDA), or other accommodation approved for supervised treatment under the Disability Act.
This summary is provided as general information only and is not legal advice. Readers should refer directly to the latest version of the Disability Act (and other Acts as relevant) and seek independent legal advice if required.
Links to more information, contacts and guidance for providers can be found at the end of this document. A glossary of key terms used in this paper is provided at Table 2.
Further guidance on STOs and compulsory treatment is available in the Guidelines on Supervised Treatment Orders for NDS Participants (Guidelines for NDIS providers) available on the Victorian Senior Practitioner’s website.[footnoteRef:2] [2:  https://www.dffh.vic.gov.au/compulsory-treatment] 

[bookmark: _Toc166741197]When will the changes commence?
These changes commenced on 24 May 2023.
[bookmark: _Toc166741198]Summary of the changes
[bookmark: _Toc139635614][bookmark: _Toc166741199]Consolidation of rules
Previously, the Disability Act included separate rules for the authorisation and use of restrictive practices on people subject to compulsory treatment by:
disability service providers (old Division 6 of Part 8)
registered National Disability Insurance Scheme (NDIS) providers (old Division 7 of Part 8).
These rules are now consolidated in Division 5 of Part 8 of the Disability Act.
The changes:
align the obligations and responsibilities for NDIS and disability service providers
reduce duplication for providers who are both disability service providers and registered NDIS providers
will support consistency and accountability for providers who use restrictive practices with people subject to compulsory treatment
expand protections to include Disability Support for Older Australians (DSOA) clients subject to compulsory treatment.
Providers can no longer use a restrictive practice to prevent a person from destroying property where to do so could risk harm to the person or someone else. The change means restrictive practices can only be used to prevent a person from directly harming themselves or others.
The Amendment Act has also made changes to rules for the authorisation and use of restrictive practices on people not subject to compulsory treatment. For more information, access the Overview of changes to provisions for restrictive practices summary, available from the Department of Families, Fairness and Housing (the department) Disability and Social Services Regulation Amendment Act 2023 website.[footnoteRef:3] [3:  https://www.dffh.vic.gov.au/disability-and-social-services-regulation-amendment-act-2023] 

[bookmark: _Primary_service_providers][bookmark: _Toc166741200]Primary service providers
The changes have inserted a definition of ‘primary service provider’ into the Disability Act and clarified the responsibilities of primary service providers.
The primary service provider is the provider supplying most of the support to a person within the person’s accommodation. If the providers offer an equal amount of support, the Victorian Senior Practitioner may decide who will be the primary service provider.
If an STO has been made, the primary service provider is responsible for implementation of the STO.
A change to the specified disability service providers and registered NDIS providers (other than the primary service provider) in a treatment plan may be made with the approval of the Senior Practitioner.
[bookmark: _Toc166741201]Provision of services to a person subject to an STO
The Amendment Act inserts a new requirement into the Disability Act that if a person is subject to an STO, only a disability service provider or registered NDIS provider may provide disability services or NDIS services to that person. As supervised treatment is restrictive of a person’s rights, it is critical that only regulated service providers can provide this type of treatment.
The changes also provide that an Authorised Program Officer (APO) for a primary service provider must ensure that any supervised treatment used in the provision of a disability service or services under the NDIS by the primary service provider is administered in accordance with the Disability Act.
[bookmark: _Toc166741202]Responsibilities of APOs for primary service providers
An application to Victorian Civil and Administrative Tribunal (VCAT) for an STO must be made by the APO of the primary service provider. Similarly, an application to VCAT for a review, variation or revocation of an STO must be made by the APO of the primary service provider.
The APO for the primary service provider must notify each disability service provider or registered NDIS provider specified in a treatment plan of the conditions and requirements of the STO. Notification must be given as soon as practicable after the STO is made, or before the provider commences providing services to the person, if the provider was not providing services to the person before the STO was made.
The APO for the primary service provider must also notify the Victorian Senior Practitioner, as soon as practicable, if they become aware that a disability service provider or a registered NDIS provider specified in a treatment plan is either not complying with a condition of the STO or allowing the person to contravene the STO.
[bookmark: _Toc166741203]Responsibilities of providers other than the primary service provider
[bookmark: _Approval_of_accommodation][bookmark: _Toc139635624]Disability service providers or registered NDIS providers who are not the primary service provider must:
take reasonable steps to ensure that the provider does not cause a person who is subject to the STO to contravene that STO; and 
notify the Victorian Senior Practitioner and the primary service provider as soon as practicable after becoming aware that the person has contravened a condition of the STO.
An APO for a disability service provider or a registered NDIS provider must ensure that the provider implements any part of a treatment plan that concerns the provision of services they are responsible for.
[bookmark: _Toc166741204]Approval of accommodation by the Victorian Senior Practitioner
The changes have expanded the types of accommodation where supervised treatment can be provided. Accommodation for the provision of supervised treatment can now be approved by the Victorian Senior Practitioner.
Disability service providers and registered NDIS providers can apply to the Victorian Senior Practitioner to approve accommodation as suitable for the provision of supervised treatment. To approve a property, the Victorian Senior Practitioner must be satisfied that the accommodation meets specified requirements under the Disability Act.
Accommodation approved by the Victorian Senior Practitioner for the provision of supervised treatment is considered a ‘residential service’ and subject to the rules in the Disability Act that apply to residential services.
If an application from a registered NDIS provider is approved by the Victorian Senior Practitioner, then for the purposes of providing supervised treatment at that accommodation:
the registered NDIS provider is taken to be a ‘disability service provider’; and
the person under the STO is a ‘resident’.
The Victorian Senior Practitioner may at any time in writing impose, vary or revoke a condition on the approval of the accommodation, or revoke the approval completely. 
The Victorian Senior Practitioner must notify the Public Advocate of that approval or revocation within seven days of approving or revoking an approval.
The Residential Tenancies Act 1997 (Residential Tenancies Act) does not apply to accommodation approved by the Victorian Senior Practitioner as suitable for the provision of supervised treatment.
A property approved by Victorian Senior Practitioner under these rules in the Disability Act is visitable by community visitors.
The Minister may also direct community visitors to visit such accommodation. The person subject to the STO, or a person on their behalf, may also request a visit.
Other changes have been made to the types of accommodation that community visitors can visit. For more information, access the Overview of changes to provisions for community visitors summary, available from the department’s Disability and Social Services Regulation Amendment Act 2023 website.[footnoteRef:4] [4:  https://www.dffh.vic.gov.au/disability-and-social-services-regulation-amendment-act-2023] 

[bookmark: _Primary_and_secondary][bookmark: _Toc166741205]Treatment plans
The changes have clarified the rules in the Disability Act for treatment plans for people subject to an STO.
All disability service providers and registered NDIS providers who deliver services to a person subject to an STO must now:
be named in the treatment plan, and
have an APO approved by the Victorian Senior Practitioner.
[bookmark: _Toc166741206]Separate NDIS behaviour support plan no longer required
A treatment plan for an NDIS participant, prepared in accordance with the Disability Act and the NDIS (Restrictive Practices and Behaviour Support) Rules 2018 (NDIS Rules), is now taken to be the NDIS participant’s NDIS behaviour support plan. A separate NDIS behaviour support plan is no longer required for a person who already has a treatment plan in place. 
The previous requirement for an NDIS behaviour support plan to be attached to a treatment plan created duplication. This is because a treatment plan is required to outline any restrictive practices that will be used with the NDIS participant.
[bookmark: _Toc166741207]Treatment plans must be explained and provided in an accessible format
The Disability Act requires that information, to the maximum extent possible, is explained to a person in a manner the person is most likely to understand and provided in an accessible format. The changes clarify that this requirement applies to the provision of treatment plans and other relevant information to persons subject to compulsory treatment.
Where a treatment plan has been approved by the Victorian Senior Practitioner, the APO for the primary service provider must now ensure that the treatment plan is explained to the person and their guardian (if any) before applying for an STO.
[bookmark: _Toc166741208]Request for a material change to a treatment plan
Under the Disability Act, any disability service provider or registered NDIS provider (including both primary and secondary providers) can now make a request to the Victorian Senior Practitioner for a material change to a treatment plan. However, any application to the VCAT arising from a material change application must be made by the APO of the primary service provider listed on the treatment plan.
[bookmark: _Toc166741209]Reporting on implementation of an STO
Under the Disability Act, both primary and secondary service providers now have responsibilities to report to the Victorian Senior Practitioner about implementation of the services they are providing under the STO.
An APO for the primary service provider must provide a report on the implementation of an STO to the Victorian Senior Practitioner at intervals, not exceeding 6 months, as specified by the Victorian Senior Practitioner.
If requested by the Victorian Senior Practitioner, an APO for a disability service provider or registered NDIS provider listed in a treatment plan (other than the primary service provider) must report on the implementation of the treatment plan at intervals specified by the Victorian Senior Practitioner.
APOs for a disability service provider or a registered NDIS provider specified in a treatment plan must also provide regular reports to the Victorian Senior Practitioner on the use of restrictive practices on people subject to a treatment plan at intervals, not exceeding 6 months, as specified by the Victorian Senior Practitioner.
The use of regulated restrictive practices (seclusion, chemical restraint, mechanical restraint, physical restraint, or environmental restraint which includes detention) included in an NDIS behaviour support plan (attached to the treatment plan) prepared by an NDIS behaviour support practitioner, must be reported to the NDIS Quality and Safeguards Commission in line with the NDIS Rules.
[bookmark: _Toc166741210]Apprehending a person subject to a STO who is absent from accommodation without approval
The changes have clarified the rules for apprehending a person subject to an STO where the person is absent without approval from the accommodation where they are required to live under the conditions of the STO.
A person may be apprehended for the purposes of returning them to the accommodation by:
a police officer; or
the person in charge of the disability service provider providing disability services at the accommodation (e.g., the CEO or equivalent); or
the person in charge of the registered NDIS provider providing daily independent living supports at the accommodation; or
a person employed or engaged by the above disability service provider or registered NDIS provider and who is authorised by the person in charge of that provider.
These rules now apply to any accommodation that a person is required to live under the conditions of an STO.
The changes also clarify that a person is considered absent without approval where prior approval for the absence was not given by the APO of the primary service provider (also refer to Primary service providers).
[bookmark: _Toc139635627][bookmark: _Toc166741211]Application to VCAT for an STO
The Disability Act includes rules for making an application to VCAT for an STO and who can make an application. The changes to the Disability Act have strengthened these rules.
[bookmark: _Information_to_be][bookmark: _Toc166741212]Information to be included in an application for an STO
Under the Disability Act, an application to VCAT for an STO must include a certificate from the Victorian Senior Practitioner that specifies certain information. The changes to the Disability Act have expanded the rules for what information must be included in the certificate.
The certificate from the Victorian Senior Practitioner must now confirm that the person proposed to be subject to the STO:
has an intellectual disability
is living in suitable accommodation, as specified in the Disability Act[footnoteRef:5] [5:  For more information on changes to the Residential Tenancies Act, refer to the Overview of changes to the Residential Tenancies Act 1997 summary, available from the department’s Disability and Social Services Regulation Amendment Act 2023 website https://www.dffh.vic.gov.au/disability-and-social-services-regulation-amendment-act-2023] 

poses a significant risk of serious harm to another person that cannot be substantially reduced by using less restrictive means
has a treatment plan approved by the Victorian Senior Practitioner.
Previously, the certificate did not need to explicitly confirm that a person posed a significant risk of serious harm to another person that could not be substantially reduced by using less restrictive means. Additionally, an application to VCAT for an STO must now include any risk assessments reviewed by the Victorian Senior Practitioner that informed their determination that the person poses a significant risk.
If a person is living in accommodation approved by the Victorian Senior Practitioner for supervised treatment (also refer to Approval of accommodation by the Victorian Senior Practitioner), the application must also include a copy of the written approval of that accommodation by the Victorian Senior Practitioner.
[bookmark: _Toc166741213]VCAT may consider prior risk information and may request additional information
The changes clarify that VCAT can request additional information from the APO or the Victorian Senior Practitioner to help inform their decision making. For example, previous risk assessments. VCAT can also require further assessments to be undertaken.
[bookmark: _Toc166741214]Parties to a VCAT proceeding for an STO
The changes have strengthened rules in the Disability Act for notifying parties when an application for an STO is made under section 191 of the Disability Act. The changes also clarify who must be joined as a party to a proceeding for an STO.
The changes clarify that:
an applicant for an STO must notify the person subject to the proposed STO, the Victorian Senior Practitioner and the Public Advocate
the person subject to the proposed STO, and the primary service provider who applied for the STO, are automatically joined as parties
on the application of the Victorian Senior Practitioner or the Public Advocate, VCAT must join them as a party.
If the Victorian Senior Practitioner or Public Advocate is joined as a party to a proceeding under section 191(1) of the Disability Act, they are automatically joined as a party to a proceeding for any other application concerning the person under that section.
[bookmark: _Toc139635628][bookmark: _Toc166741215]Expiry of an STO
The Disability Act now requires that an STO specify a period, not exceeding one year, that it is in force. The STO will expire on the date specified in the STO.
The Disability Act no longer requires an application to VCAT to determine that an STO has expired. An APO must notify the person subject to the STO, the Victorian Senior Practitioner, the Public Advocate, and any other service providers specified in the STO that the STO is expiring. The notification must be made at least 60 days before expiry of the STO. The APO must also indicate whether they intend to apply for a new STO.
[bookmark: _Toc166741216]Applications for a subsequent STO
An APO may make an application for a new STO if they believe an STO is still needed. If an application for a new STO is not made by the APO prior to expiry the current STO will lapse on expiry.
The Disability Act includes safeguards if an APO does not intend to apply for a new STO but an STO may still be required to prevent a significant risk of serious harm. In this situation, the Victorian Senior Practitioner may direct the APO apply for a new STO.
The Public Advocate may apply to VCAT for an order directing an APO to make an application for an STO where:
the APO has not made an application for an STO under section 191; and
the Public Advocate considers that the person is being detained to prevent a significant risk of serious harm to another person, without an STO applying.
[bookmark: _Toc139635300][bookmark: _Toc139635631][bookmark: _Toc166741217]Offences
Offences in the Disability Act related to the use of compulsory treatment have been strengthened.
It is now an offence for a registered NDIS provider to detain a person with an intellectual disability other than in accordance with Part 8 of the Disability Act. Previously, the offence did not apply to registered NDIS providers. The term ‘detain’ is defined in the Disability Act.
The changes also introduce a new offence. It is now an offence for a disability service provider or registered NDIS provider to use compulsory treatment on a person if they have not appointed an APO approved by the Victorian Senior Practitioner.
Failure to comply with either of these provisions is punishable by a maximum penalty of 240 penalty units. For the period 1 July 2023 to 30 June 2024, the value of one penalty unit is set at $192.31.
[bookmark: _Toc166741218]More information
Links to the Amendment Act and other Acts mentioned in this summary are listed in Table 1.
For more information about compulsory treatment and restrictive practices under the Disability Act, visit the Victorian Senior Practitioner’s website.[footnoteRef:6] [6:  https://www.dffh.vic.gov.au/victorian-senior-practitioner] 

For specific information and guidance on provider obligations about restrictive practices and compulsory treatment regulated under the Disability Act, visit the Victorian Senior Practitioner’s website or contact the Office of the Victorian Senior Practitioner by phone (03) 9096 8427 or email victorianseniorpractitioner@dffh.vic.gov.au.
A factsheet and other summaries about the changes made by the Amendment Act are available on the Department of Families, Fairness and Housing Disability and Social Services Regulation Amendment Act 2023 website.[footnoteRef:7]  [7:  https://www.dffh.vic.gov.au/disability-and-social-services-regulation-amendment-act-2023] 

[bookmark: _Toc147315410][bookmark: _Toc148092434][bookmark: _Toc166741219]Acts
[bookmark: _Ref145604113]Table 1. Links to relevant Acts
	Act or Bill
	Link

	Disability and Social Services Regulation Amendment Act 2023 (Amendment Act)
	Available from the Victorian Legislation Disability and Social Services Regulation Amendment Act 2023 page[footnoteRef:8] [8:  https://www.legislation.vic.gov.au/as-made/acts/disability-and-social-services-regulation-amendment-act-2023] 


	Disability Act 2006 (Disability Act)
	Available from the Victorian Legislation Disability Act 2006 page[footnoteRef:9] [9:  https://www.legislation.vic.gov.au/in-force/acts/disability-act-2006] 


	NDIS (Restrictive Practices and Behaviour Support) Rules 2018 (NDIS Rules)
	Available from the Federal Register of Legislation NDIS (Restrictive Practices and Behaviour Support) Rules 2018 page[footnoteRef:10] [10:  https://www.legislation.gov.au/F2018L00632/latest/versions] 


	Residential Tenancies Act 1997 (Residential Tenancies Act)
	Available from the Victorian Legislation Residential Tenancies Act 1997 page[footnoteRef:11] [11:  https://www.legislation.vic.gov.au/in-force/acts/residential-tenancies-act-1997/104] 



[bookmark: _Glossary_of_terms][bookmark: _Toc147315411][bookmark: _Toc148092046][bookmark: _Toc148092435][bookmark: _Toc166741220]Glossary of terms
Table 2. Key terms
	Term
	Meaning

	Act
	In Victoria, an Act is a law that has been passed by both houses of Parliament and assented to by the Governor (Royal Assent).

	Amendment
	An amendment is a change made to an existing law or regulation. It is a formal process that involves changing, adding, or deleting provisions in a law or regulation.

	APO
	Authorised Program Officer

	Commencement
	Commencement means the time when provisions (rules) in an Act come into effect. Commencement provisions are included in an Act. They specify the date on which a whole Act, or different parts of an Act, come into effect.

	Department
	Department of Families, Fairness and Housing

	Detain
	‘Detain’ is a defined term in the Disability Act. It means a restrictive practice used on a person for the purpose of reducing the risk of violence or the significant risk of serious harm the person presents to another person. It includes:
(a) physically locking a person in any premises; and 
(b) constantly supervising or escorting a person to prevent the person from exercising freedom of movement.

	DSOA
	Disability Support for Older Australians program (Commonwealth)

	NDIS
	National Disability Insurance Scheme

	Primary service provider
	Under the Disability Act, the primary service provider is the provider supplying most of the support to a person within the person’s accommodation. If the providers offer an equal amount of support, the Victorian Senior Practitioner may decide who will be the primary service provider.

	RTF
	Residential treatment facility

	SFDA
	Specialist forensic disability accommodation

	Secretary
	Secretary of the Department of Families, Fairness and Housing

	STO
	Supervised treatment orders

	VCAT
	Victorian Civil and Administrative Tribunal



To receive this document in another format, phone (03) 9821 6113 or email the Disability Act Review Team DisabilityActReview@dffh.vic.gov.au
Help for people with hearing or speech communication difficulties
Contact us through the National Relay Service (NRS). For more information on the NRS:
visit National Relay Service https://www.accesshub.gov.au/about-the-nrs
call the NRS Helpdesk on 1800 555 660.
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